
CAO 2016-046 

To: Dona Spain 

From: Craig E. Leen, City Attorney for the City of Coral Gab1. 

RE: Legal Opinion Regarding Attorney General Opinion on historically designated apartment 
buildings in Coral Gables 

Date: July 13, 2016 

I have reviewed the attached opinion and conducted additional research. This Attorney General 
Opinion was sought by the City of Coral Gables. The Attorney General issued the opinion 
indicating on page four that "historically designated apartment buildings in Coral Gables may be 
considered 'open to the public' under section 196.1961, Florida Statutes, and local ordinances 
implementing the statute, if the facade of the apartment building is the historically significant
aspect of the building and this historical aspect of the building may be visited and observed by
the public." This remains the primary existing authority on this specific statute and issue. My 
office agrees with the opinion and you may proceed in accordance therewith. In addition, it is my 
opinion that it would apply to the apartment building/proposed bed and breakfast that we met 
about. The proposed bed and breakfast use is analogous to the apartment use (and would be 
occurring in what has been an apartment building). Indeed, a bed and breakfast use provides 
even more opportunity for access to the public than an apartment use since members of the 
public could stay at the bed and breakfast. Either way, the material point for purposes of the 
opinion is that the historical aspect (outside) of the bed and breakfast building may be visited and 
observed by the public similar to the apartment building in the attached Attorney General 
Opinion. 

This opinion is issued pursuant to section 2-201(e)(1) and (8) of the City Code, as well as section 
2-702 of the Zoning Code. 



From: Leen, Craig 
To: Paulk, Enga 
Subject: FW: AGO 
Date: Wednesday, July 13, 2016 6:09:54 PM 
Attachments: Attorney General Opinion 2008.pdf 

Please publish. 

Craig E. Leen, City Attorney 
Board Certified by the Florida Bar in 
City, County and Local Government Law 
City of Coral Gables 
405 Biltmore Way 
Coral Gables, Florida 33134 
Phone: (305) 460-5218 
Fax: (305) 460-5264 
Email: cleen@coralgables.com 

-----Original Message-----
From: Leen, Craig 
Sent: Wednesday, July 13, 2016 6:10 PM 
To: Spain, Dona 
Cc: Ramos, Miriam 
Subject: RE: AGO 

Dona, 

I have reviewed the attached opinion and conducted additional research. This Attorney General Opinion was sought
 by the City of Coral Gables. The Attorney General issued the opinion indicating on page four that "historically
 designated apartment buildings in Coral Gables may be considered 'open to the public' under section 196.1961,
 Florida Statutes, and local ordinances implementing the statute, if the facade of the apartment building is the
 historically significant aspect of the building and this historical aspect of the building may be visited and observed
 by the public." This remains the primary existing authority on this specific statute and issue. My office agrees with
 the opinion and you may proceed in accordance therewith. In addition, it is my opinion that it would apply to the
 apartment building/proposed bed and breakfast that we met about. The proposed bed and breakfast use is analogous
 to the apartment use (and would be occurring in what has been an apartment building). Indeed, a bed and breakfast
 use provides even more opportunity for access to the public than an apartment use since members of the public
 could stay at the bed and breakfast. Either way, the material point for purposes of the opinion is that the historical
 aspect (outside) of the bed and breakfast building may be visited and observed by the public similar to the
 apartment building in the attached Attorney General Opinion. 

This opinion is issued pursuant to section 2-201(e)(1) and (8) of the City Code, as well as section 2-702 of the
 Zoning Code. 

Craig E. Leen, City Attorney 
Board Certified by the Florida Bar in 
City, County and Local Government Law 



City of Coral Gables 
405 Biltmore Way 
Coral Gables, Florida 33134 
Phone: (305) 460-5218 
Fax: (305) 460-5264 
Email: cleen@coralgables.com 

-----Original Message-----
From: Spain, Dona 
Sent: Tuesday, July 12, 2016 4:11 PM 
To: Leen, Craig 
Subject: AGO 

Craig - does your office agree with this opinion and would it apply to the apartment/bed and breakfast we discussed? 
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(850) 245-0158 

FAX: (850) 922-3969 

Date: July 22, 2008 

To: Lourdes Alfonsin Ruiz 

Fax#: 305-476-7795 . :t 
,. 
. , 

From: Shelia R. Hall 

Pages: 5, not including this cover sheet 

Subject Formal Opinion - City of Coral Gables 

COMMENTS: 

Attached is AGO 2008-36. If this office can be of further assistance, please do not 
hesitate to contact us. 

This office now provides access to formal Attorney General Opinions dating back to 
1974 through a searchable database on the Attorney General's Internet home page at; 

http://myfloridalegal.com 

SSl.l.-Sl.v-SOE XH.:I .13C-�3SH7 dH 
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STATE OF FLORIDA 

BlLL McCOLLUM 

• ATTORNEY GBNER�L 

July 22, 2008 
08-36 

Ms. Lourdes Alfonsln Ruiz 
Assistant City Attorney 
Office of the City Attorney 
City Hall, 405 Biltmore Way 
Cc;,ral Gables, Florida 33134 

Dear Ms. Alfonsln Ruiz: 

On behalf of the City of Coral Gables, you have asked for my opinion on 
substantially the following question: 

Whether historically designated apartment buildings qualify for the 
exemption from ad vatorem taxes created by section 196.1961, Florida 
Statutes, as historical properties that are "regularly open to the public" 
within the scope of the statute? 

You advise that the City of Coral Gables is a longstanding supporter of historic 
preservation initiatives. One of the city's current historic preservation concerns is the 
loss of small apartment bulldlngs constructed between the 1920s and the 1950s that 
characterize broad sections of the City of Coral Gables. You have asked whether these 
small commercial buildings may fall with in the scope of section 196 .1961, Florida 
Statutes, for purposes of tax relief to encourage historic preservation. 

Artide VII, section 3(e), Florida Constitution, states: 

Any county or municipality may, for the purpose of its respective tax levy 
and subject to the provisions of this subsection and general law, grant 
historic preservation ad valorem tax exemptions to owners of historic 
properties. This exemption may be granted only by ordinance of the 
county or munlclpality_ The amount or limits of the amount of this 
exemption and the requirements for eligible properties must be specified 
by general law. The period of time for which this exemption may be 
granted to a property owner shall be determined by general law. 

SSl.l.-Sl.v-SOE X8.::1 1-3('�3S87 dH 
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Ms. Lourdes Alfonsin Ruiz 
Peige"Two 

Chapter 1 96,  Fl orida Statutes , contains the statutory provis ions Implementing 
this constitutional provision . The p rovisions of general law relating to h istoric 
preservation in Chapter 1 96 ,  Florida Statutes, Include section 1 96. 1 961 . Florida 
Statutes, which deals with exemptions for h i storic property used for certain commercial 
or nonprofit purposes: section 1 96. 1 997, Florida Statutes, which provides ad valorem 
tax exemptions for h istoric properties ; arid section 1 96. 1 998, F lorida Statutes ,  which 
sets forth additional ad valorem tax exemptions for historic properties open to the 
public. 

Section 1 96. 1 96 1 , Florida Sta tutes, implements the constitutional provisions by 
authorizing the gove rning authority of a mun icipality to adopt an ord inance allowing an 
ad valorem tax exemption of up to 50 percent of tfie assessed value of property tha1 
meets all of the statutory criteria: 

(a) The property must be used for commercial purposes or used by a 
not-for-profit organ ization under s. 501 (c) (3) or (6) of the Internal Revenue 
Code of 1 986. 
(b) The property must be l isted in the National Register of H i storic Places, 
as defined in"s. 267 .021"; or must be a contributing property to a National 
Register Historic District; or must be designated as a historic property or 
as a contributing property to a historic d istrict, under the terms of a local 
preservation ordinance. 
(c) The property must be regularly open to the publlc. 1 

Thus, tt,e statute requires the local government to adopt an ordinance, but also 
mandates that the p roperty be a commercia l  property or a property used by certain not­
for-profit organizations; be l isted on the federal National Register of Historic Places or 
otherwise desig_nated a historic property; and be open to the publ ic. 

The City of Cmal Gables has adopted an ordinance pursuant to section 
1 96 . 1 961 , Florida Statutes, which reflects the terms of the statute . The ordinance 
provides a 50 percent ad valorem tax exemption of the assessed value of certain 
commercia I historically designated properties. As is provided in the statute . the 
ordinance requires that the comniercial property must be regular1y open to the pu blic. 
You have a!so advised that apartment build ings of four units or more are considered 
commercla l properties In Miaml.;Dade County. 

You have asked for ass istance in determin ing what is meant by the language in 
subparagraph (c) and whether an apartment bui ld ing, of wh ich the facade is the 

SSl.l.-Sl.v-SOE X l:1 .:1  J. 3 C:- � 3 S 8 7  d H  W dl.S : E  BOO Z 2 2  1 n c:-
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Ms. Lourdes ASfons in Ruiz 
Page Three 

h istorical ly significant featu re, could be considered "open to the publ ic" if the public is 
a llowed to view the exterior of the build ing . 

The statute contains a def in ition of the language "regu larly open to the pu bl ic" in  
subsection (2): 

As used in this section, "regularly open to the publ ic'' means that there are 
regula r hours when the publ ic may vi sit to observe the h istorically 
significant aspects of the bui lding . This means a minimum of 40 hours per 
week, for 45 weeks per year, or an equiva lent of 1 ,800 hours per yea r. A 
fee may be ctiarged to the public; however, it must be comparable with 
other entrance fees i n  the immediate geographic locale .2 

Thus, the historical ly s ignificant aspects of the designated bu ild ing must be observable 
and accessible to the publ ic for vis iting du ring a significant period of time throughout the 
year. 

The phrase "open to the public'" is not defined for purposes of the act. out it is a 
general rule of statutory construction that words should be given their common and 
ordinary meaning under these circumstances.3 The word "open" is defined to mean 
"exposed to general view or knowledge;"� •not restricted to a ·particular group or 
category of participants;•-& and "[t]o make aval lable."8 The term "open" has also been 
defined to mean "relatively free of obstructions to sight [or] movement . . . ;" "accessible 
or available to follow,"7 and "[v]isible; exposed to public view[.}"8 "Public" is commonly 
defined as "the people as a whole; ''9 ,.accessible to or  shared by all members of the 
community;"10 and "[t]he community or the people as a whole . " 1 1 Thus, the phrase 
"open to the public" Is commonly understood to mean that something is aveilable for or 
accessible to general public use by the community without obstruction to sight or 
movement. 

Under these defin itions, it would appear that h istorically designated apartment 
bu ild ings in Coral Gables could be considered "open to the public" pu rsuant to section 
1 96.1 96 1 ,  Florida S1a1u1es , as these properties would be accessible and visible to the 
public and the public may vis it and observe the historically s ig nificant aspects of the 
eX1:erior of the building by viewing from the street or a sidewalk or path around the 
building as needed without accessing the Interior portions of the property. Further, you
have advised this office that those buildings meeting the requirements for historical 
designation which a lso have interior historical aspects, will be required to make those 
interior portions of the building open to the public under the terms of section 1 96. 1 961 , 
Florida Statutes. 

S 6 l. l. - 9 l. v - S O E  Xl:I � 13f'�3Sl:l7 dH 
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Ms. Lourdes Alfonsin Ruiz 
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I n  sum, it is my opinion that histor ical ly designated apartment bu i ld ings I n  Coral 
Gables may be considered '1open to the public" under section 1 96 . 1 961 ·, Florida 
Statutes, and local ordinances implementing the statute, if the facade of the apartment 
building is the historicall y sign ificant aspect of the building and this h istorical aspect of 
the bulldlng may be visited and observed by the publ ic. 

1 I Mccollum 
Attorney General 

BM/tgh 

1 Section 1 96. 1 961 (1 ){a)"- (c) ,  Fla. Stat . 

2 Section 196. 1 961 (2 ), Fla . Stat. 

3 See, e. g., Southesst Fisheries Association, Inc. v. Department of Natural Resources, 
453 So. 2d 1 35 1  (F la .  1 984) ;  Citizens of the State of Florida- v. Public Service 
Commission . 425 So. 2d 534 (Fla. 1 982); Milazzo v. State, 377 So. 2d 1 1 61 (Fla. 1 979) .  

4 Webster's New Collegiate Dictionary p .  803 (1 975) .  

5 
la. 

G Tha American Heritage Dictionary p. 48 1 (Office Edition 1 983). 

7 D ictionary.com Unabridged (v. 1 . 1 .) .  

8 B lacks Law Dictionary p. 1 1 23 (E ighth Ed ition 2004), 

9 Webster's New Collegiate Dictionary p.  932 (1 975). 

,o Jd. 

" The American Heritage Dictionary p. 555 (Office Edition 1 983). 
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Ms . Lourdes Alfonsin Ruiz 
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RE: MUN IC IPALITIES - HISTORIC PRESERVATION - whether 
apartment bui ld i ngs are "open to 1he publ ic" for pu rposes of historic 
preservation tax exemption. s. 1 96. 1961 , F la . Stat ._ 

S 6 l.l.. - 9 l. v - S 0 8  X l:J .::f  .l 3 C" � 3 S l:J 7  d H  
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