
To: Mr. Keith Brinkman 

From: James W. Linn 

Approved: Craig Leen, City Attorney for the City of Coral Gables ~ 
RE: Legal Opinion Regarding Retirement Plan - Composition Of Pension Board 

Date: October 28, 2013 

We represent the City of Coral Gables in pension matters. The City's retirement plan, which 

includes firefighters, police officers and general employees, was originally created pursuant to 
a special act of the legislature enacted before May 27, 1939. A copy ofthe 1939 special act is 
enclosed. 

Sections 175.351 (2) and 185.35(2), Florida Statutes, were amended in 2011 to state: "Local 

law plans created by special act before May 27, 1939, are deemed to comply with this chapter." 
See Ch. 2011-216, Laws of Florida. The date in the preceding sentence was amended 
specifically to include the 1939 special act creating the Coral Gables retirement plan. 

The city is considering an amendment to its retirement plan that would change the composition 

of the pension board. Under the current plan, the pension board is made up of nine members as 
follows: four employee representatives elected by employees (including one firefighter 
member elected by firefighters and one police officer elected by police officers); and five 

citizens appointed by the City Commission. The city is considering an amendment that would 

provide for a thirteen member pension board as follows: four employee representatives elected 
by employees; five citizens appointed by the City Commission; two members recommended by 

the City Manager and approved by the City Commission; and the City Finance Director and 
Human Resources Director in their official capacities. The amendment would not change the 

existing plan provisions concerning the police officer and firefighter members of the pension 

board - these two members would continue to be elected by police officer and firefighter 
members as they are now. 

1 

CAO 2013-047



The City has asked whether the amendment described above would violate any provision of 
Chapters 175 and 185, or in any way jeopardize the City's eligibility to receive future premium 
tax disbursements. 

Sections 175.061(l)(a) and 185.05(1)(a) generally provide for a five member pension board, 
with two members appointed by the city's legislative body, two members elected by police 
officers and firefighters, and a fifth member chosen by a majority of the other four members. 
Sections 175.061(1)(b) and 185.05(J)(b) contain certain grandfather provisions for pension 
boards operating local law plans on June 30, 1986 and July I, 1999. The question is whether 
the "deemed to comply" provision in sections 175.351(2) and 185.35(2) takes precedence over 
the pension board composition provisions of sections 175.06l(l)(a) and 185.05( 1 )(a). 

The Division of Retirement has taken a broad view of the "deemed to comply" provision in 
Chapters 175 and 185. For example, last year the Division opined that the City of Jacksonville 
a city with a "deemed to comply" police and fire pension plan-- could revise the composition 
of the pension board in a manner different than provided in Chapters 175 and 185, without 
violating those Chapters. The City of Jacksonville amendment would have allowed the City to 
select three members of the five member board. In a letter dated June 29, 2012, you stated that 
the change in composition of the pension board would not jeopardize the city's eligibility for 
premium tax moneys under Chapters 175 and 185. On March 25, 2013 you indicated that the 
City of Miami another city with a "deemed to comply" police and fire pension plan, could 
establish a defined contribution plan for new hires without violating chapters 175 and 185. 
Based on the Miami plan's "deemed to comply" status, the city could establish a completely 
different type of retirement plan than the defined benefit plan required by Chapters 175 and 
185, without losing eligibility for premium tax moneys. As you noted in your letter of June 29, 
2012: "We agree that the provisions found in sections 175.351 (2) and 185.35(2), Florida 
Statutes, which state that local law plans created by special act before May 27, 1939 are 
deemed to comply with this chapter, appear to provide great deference to such plans." 

Based on well established Florida case law, the specific exemption provided by the legislature 
in sections 175.351 (2) and 185.35(2) takes precedence over the more general provisions of 
sections 175.061(1)(a) and 185.05(l)(a). Moreover, it also is well settled that when two statutes 
are in conflict, the more recently enacted statute controls the older statute. For these reasons a 
plan that is "deemed to comply" with Chapters 175 and 185 may vary the pension board 
composition provisions of sections 175.061(1) and 185.05(1) without violating Chapters 175 
and 185 or jeopardizing the plan's eligibility to receive future premium tax disbursements. 

It is well settled that where two statutory provisions are in conflict, the specific statute controls 
the general statute. See, e.g., Palm Beach County Canvassing Bd. V. Harris, 772 So. 2d 1273 
(Fla. 2000); State ex rei. Johnson v. Vizzini, 227 So.2d 205 (Fla.1969). In the present situation, 
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sections 175.061(1) and 185.05(1) generally address the composition, selection and tenns of 
pension board members. In contrast, sections 175.351 (2) and 185.35(2) specifically provide 
that "local law plans created by special act before May 27, 1939 shall be deemed to comply 
with this chapter." Based on the specific language in sections 175.351 (2) and 185.35(2) stating 
that plans created by special act before May 27, 1939 are "deemed to comply" with Chapters 
175 and 185, including sections 175.061(1) and 185.05(1), the specific "deemed to comply" 
provision controls over the more general provisions of sections 175.061 (1) and 185.05(1). 

Based on the Division of Retirement's broad application of the "deemed to comply" exemption 
in other cases and the cases cited above, a local law plan that is "deemed to comply" with 
Chapters 175 and 185 pursuant to sections 175.351 (2) and 185.35(2) may vary the pension 
board composition provisions of sections 175.061(1) and 185.05(1) without violating Chapters 
175 and 185 or jeopardizing the plan's eligibility to receive future premium tax disbursements. 
The City of Coral Gables asks that you confinn this interpretation. 
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Hernandez, Cristina 

rom: 
:ient: 
To: 
Subject: 
Attachments: 

Leen, Craig 
Monday, October 28, 2013 8:43 AM 
Hernandez, Cristina 
FW: Coral Gables Retirement Plan - Composition of Pension Board 
DOC003.pdf; Linn.coral gables ltr.10.25.13.pdf 

Please print out both attached letters and put together in the opinion folder. 

Craig E. leen 
City Attorney 

-- --Original Message-----
From: Brinkman, Keith [mailto:Keith.Brinkman@dms.myflorida.com) 
Sent: Friday, October 25, 2013 3:31 PM 
To: Jim linn 
Cc: leen, Craig; Tommy.Wright@dms.myflorida.com; Carr, Sarah; KHarrison@sugarmansusskind.com 
Subject: RE: Coral Gables Retirement Plan- Composition of Pension Board 

Jim, 

Please see attached response regarding the City of Coral Gables retirement plan. Hard copy to follow in the mail. 

fhanks, 
Keith 

- - -Original Message---
From: Jim linn [mailto:jlinn@llw-law.com) 
Sent: Tuesday, September 17, 2013 11:33 AM 
To: Brinkman, Keith 
Cc: Craig E. leen , Esquire 
Subject: Coral Gables Retirement Plan -Composition of Pension Board 

Hi Keith - a letter concerning a proposed amendment to the Coral Gables Retirement Plan board of trustees is attached. 
Please call me if you have any questions or wish to discuss. J look forward to your response. 

Jim linn 
lewis, Longman & Walker, P.A. 
0 850.222.5702 
m 850.443.0086 
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LEWIS 
LONGMAN& 
WALKER I P.A. 

ATT()~NI:YS At L AW 

September 17, 2013 

Mr. Keith Brinkman, Bureau Chief 
Bureau of Local Retirement Systems, Division of Retirement 
Department of Management Services 
Post Office Box 3010 
Tallahassee, FL 32315-3010 

R:EPL Y To: T ALI..AHASSEE 

Re: Coral Gables Retirement Plan -- Composition of Pension Board - Plan "Deemed to 
Comply" with Chapters 175 and 185, Florida Statutes 

Dear Keith: 

We represent the City of Coral Gables in pension matters. The City's retirement plan, which 
includes firefighters, police officers and general employees, was originally created pursuant to a 
special act of the legislature enacted before May 27, 1939. A copy of the 1939 special act is 
enclosed. 

Sections 175.351(2) and 185.35(2), Florida Statutes, were amended in 2011 to state: "Local law 
plans created by special act before May 27, 1939, are deemed to comply with this chapter." See 
Ch. 2011-216, Laws of Florida. The date in the preceding sentence was amended specifically to 
include the 1939 special act creating the Coral Gables retirement plan. 

The city is considering an amendment to its retirement plan that would change the composition 
of the pension board. Under the current plan, the pension board is made up of nine members as 
follows: four employee representatives elected by employees (including one firefighter member 
elected by firefighters and one police officer elected by police officers); and five citizens 
appointed by the City Commission. The city is considering an amendment that would provide 
for a thirteen member pension board as follows: four employee representatives elected by 
employees; five citizens appointed by the City Commission; two members recommended by the 
City Manager and approved by the City Commission; and the City Finance Director and Human 
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Mr. Keith Brinkman 
September 17, 2013 
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Resources Director in their official capacities. The amendment would not change the existing 
plan provisions concerning the police officer and firefighter members of the pension board -
these two members would continue to be elected by police officer and firefighter members as 
they are now. 

The City has asked whether the amendment described above would violate any provision of 
Chapters 175 and 185, or in any way jeopardize the City's eligibility to receive future premium 
tax disbursements. 

Sections 175.061(1)(a) and 185.05(1)(a) generally provide for a five member pension board, 
with two members appointed by the city's legislative body, two members elected by police 
officers and firefighters, and a fifth member chosen by a majority of the other four members. 
Sections 175.06l(l)(b) and 185.05(l)(b) contain certain grandfather provisions for pension 
boards operating local Jaw plans on 1Wle 30, 1986 and July 1, 1999. The question is whether the 
"deemed to comply" provision in sections 175.351(2) and 185.35(2) takes precedence over the 
pension board composition provisions of sections 175.061 ( 1 )(a) and 185.05( 1 )(a). 

The Division of Retirement has taken a broad view of the "deemed to comply" provision in 
Chapters 175 and 185. For example, last year the Division opined that the City of Jacksonville­
a city with a .. deemed to comply" police and fire pension plan -- could revise the composition of 
the pension board in a manner different than provided in Chapters 175 and 185, without violating 
those Chapters. The City of Jacksonville amendment would have allowed the City to select three 
members of the five member board. In a letter dated June 29, 2012, you stated that the change in 
composition of the pension board would not jeopardize the city's eligibility for premium tax 
moneys Wlder Chapters 175 and 185. On March 25, 2013 you indicated that the City of Miami ­
another city with a "deemed to comply" police and fire pension plan, could establish a defined 
contribution plan for new hires without violating chapters 175 and 185. Based on the Miami 
plan's "deemed to comply" status, the city could establish a completely different type of 
retirement plan than the defined benefit plan required by Chapters 175 and J 85, without losing 
eligibility for premium tax moneys. As you noted in your letter of June 29, 2012: "We agree that 
the provisions found in sections 175.351 (2) and 185.35(2), Florida Statutes, which state that 
local law plans created by special act before May 27, 1939 are deemed to comply with this 
chapter, appear to provide great deference to such plans." 

Based on well established Florida case law, the specific exemption provided by the legislature in 
sections 175.351 (2) and 185.35(2) takes precedence over the more general provisions of sections 
t75.06l(l)(a) and 185.05(1)(a). Moreover, it also is well settled that when two statutes are in 
conflict, the more recently enacted statute controls the older statute. For these reasons a plan that 
is "deemed to comply" with Chapters 175 and 185 may vary the pension board composition 
provisions of sections 175.061(1) and 185.05(1) without violating Chapters 175 and 185 or 
jeopardizing the plan's eligibility to receive future premium tax disbursements. 
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It is well settled that where two statutory provisions are in conflict, the specific statute controls 
the general statute. See, e.g. , Palm Beach County Canvassing Bd V. Harris, 772 So. 2d 1273 
(Fla. 2000); State ex rei. Johnson v. Vizzini, 227 So.2d 205 (Fla.1969). In the present situation, 
sections 175.061(1) and 185.05(1) generally address the composition, selection and terms of 
pension board members. In contrast, sections 175.351 (2) and 185.35(2) specifically provide that 
"local law plans created by special act before May 27, 1939 shall be deemed to comply with this 
chapter." Based on the specific language in sections 175.351(2) and 185.35(2) stating that plans 
created by special act before May 27, 1939 are "deemed to comply" with Chapters 175 and 185, 
including sections 175.061 (1) and 185.05( 1 ), the specific "deemed to comply" provision controls 
over the more general provisions of sections 175.061(1) and 185.05(1). 

Based on the Division of Retirement's broad application of the "deemed to comply" exemption 
in other cases and the cases cited above, a local law plan that is "deemed to comply" with 
Chapters 175 and 185 pursuant to sections 175.351 (2) and 185.35(2) may vary the pension board 
composition provisions of sections 175.061 (1) and 185.05(1) without violating Chapters 175 and 
185 or jeopardizing the plan's eligibility to receive future premiwn tax disbursements. The City 
of Coral Gables asks that you confirm this interpretation. 

Thank you for your attention to this matter. I look forward to your response. 

Sincerely, 

~<-J.L 
~sW.LiiUl 

cc: Craig Leen, City Attorney 
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iug agCllcie.s; nud 

Wl.IEREAB, it is advo.ntageous to the sll.id cit)" 1\Dd the resl· 
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Pnblic Reeords; uow therefore 

283 

tDap. Jotoi 
1939 

0 



0 

0 

c 

iTlailagement 
SERVICES 

R!c!-. Scot!, Gove:n: 

October 25, 2013 

James W. Linn, Esq. 
Lewis, Longman & Walker 
315 South Calhoun Street, Suite 830 
Tallahassee, Florida 32301 

Dear Mr. Linn, 

Office of the Generd Counsel 

-1U5ll Espl~na~~ Wcy, Suit:! 160 
Tollailassva. Florl:la 32399-()950 

Tel: 351) •• ~87.10&2 I Fa-:: 8S0.~2~.;jJJ':! 

Craig J. Wchols, .>.g~r.::~ S~c:relc:ry 

The Division has reviewed your letter of September 17, 2013, and the attachments thereto. Upon reviewing the 
materials and relevant statutes, as well as materials submitted by the Plan Attorney, the Division agrees that Coral 
Gables Pension Fund for Firefighters and Police Officers meets the "deemed to comply" criteria contained In Chapters 
175 and 185, Florida Statutes. 

Therefore. the proposed change to the Board composition does not jeopardize continued receipt of premium tax 
monies. 

Thank you for your correspondence and please let us know if we can be of further assistance. 

Thomas E. Wright 
Assistant General Counsel 


